TERMINOLOGY GUIDELINES

FOR THE PROTECTION OF CHILDREN
FROM SEXUAL EXPLOITATION AND
SEXUAL ABUSE

Sexual violence against children

This term appears to have a generally agreed meaning and/or can be used without stigmatising and/or otherwise
harming the child.

A.1. Definitions in legally binding instruments

1989: The CRC does not define “sexual violence”, but includes “sexual abuse” in its definition of
“violence” in Article 19% and specifically addresses protection from sexual exploitation and sexual
abuse in Article 34.

2011: The Council of Europe Convention on Preventing and Combating Violence Against Women and
Domestic Violence (“the Istanbul Convention”) refers to “sexual violence” in its Article 36. Moreover,
Article 3 of the Convention explicitly extends the scope of the instrument to include girls under 18 years
ofage.tt

A.2. Non-binding instruments

The term “sexual violence” is increasingly used in resolutions of the UNGA and of the Human Rights Council
(HRC). Some examples are included below.

2010:HRCResolutionA/HRC/13/L.21 onthe Rights of the Child: The Fight Against Sexual Violence.*
2011: UNGA Resolution 66/140 on the Girl Child mentions sexual violence againstchildren.®

2011: UNGA Resolution 66/141 on the Rights of the Child, Paragraph 23, mentions rape and other
sexual violence against children.**

2011: CRC Committee General Comment No. 13 on the Right of the Child to Freedom from All Forms of
Violence sets forth a broad definition of violence against children which includes sexual abuse and
exploitation. It further defines sexual abuse and exploitation as including “(a) The inducement or
coercion of a child to engage in any unlawful or psychologically harmful sexual activity; (b) The use of
children in commercial sexual exploitation; and (c) The use of children in audio or visual images of child
sexual abuse; (d) Child prostitution, sexual slavery, sexual exploitation in travel and tourism, trafficking
(within and between countries) and sale of children for sexual purposes and forced marriage. Many children
experience sexual victimization which is not accompanied by physical force or restraint but which is
nonetheless psychologically intrusive, exploitive and traumatic.”

2013: The Declaration on the Elimination of Violence against Women and Elimination of Violence against
Children in the Association of South-East Asian Nations (ASEAN) refers in its Preamble to the need to
“prevent and protect [women and children] from and respond to all forms of violence, abuse and
exploitation [...] including women and children who are sexually exploited”.*

Terminology considerations

Although the term “violence” is often used in connection with some form of physical act, the original meaning of
“violent” signifies “having a marked or powerful effect”.*” While English dictionaries often refer to “violence” as



the use of physical force, it is also recognised that violence means “actions or words that are intended to hurt
people”* Indeed, it is increasingly recognised that violence against children can be not only physical but also
psychological and sexual.*’

The notion of “sexual violence” has been used mainly when referring to adults, often in relation to gender-
based violence and in the public health discourse, and is often associated with rape.’® The Declaration on the
Elimination of Violence Against Women, adopted by the UNGA in 1993, defines violence against women as
“any act of gender based violence that results in, or is likely to result in, physical, sexual, or psychological harm or
suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty, whether occurring
in public or private life”>" It encompasses, but is not limited to, “physical, sexual and psychological violence
occurring in the family, including battering, sexual abuse of female children in the household, dowry related
violence, marital rape, female genital mutilation and other traditional practices harmful to women, non-spousal
violence and violence related to exploitation; physical, sexual and psychological violence occurring within the
general community, including rape, sexual abuse, sexual harassment and intimidation at work, in educational
institutions and elsewhere; trafficking in women and forced prostitution; and physical, sexual and psychological
violence perpetrated or condoned by the state, wherever it occurs”.*

The 1993 Declaration has become a text of reference at global level and has guided, for instance, the work of
WHO, which, in 2002, defined sexual violence as “any sexual act, attempt to obtain a sexual act, unwanted
sexual comments or advances, or acts to traffic, or otherwise directed, against a person’s sexuality using
coercion, by any person regardless of their relationship to the victim, in any setting, including but not limited to
home and work” 5 1t is further specified that “coercion” can include “a whole spectrum of degrees of force. Apart
from physical force, it may involve psychological intimidation, blackmail or other threats.”*

The UN Secretary-General’s Study on Violence against Children, and its accompanying World Report on
Violence against Children, reinforces the discourse on sexual violence against children at the UN level,* and
takes as a starting point the CRC (in particular Article 19) and the WHO definition of violence. The Study
systematically refers to sexual violence and contextualises it in the various settings, including, inter alia, sexual
abuse, sexual exploitation, sexual harassment, and internet-related sexual offences. Since then, an increasing
number of UNGA and HRC resolutions have referred to sexual violence against children,* often specifically
addressing child sexual exploitation and sexual abuse. Over the past years, the discourse in the field of child

protection has also moved towards a more “violence-based” language (e.g. violence against children instead
of child abuse).

While there is no overall internationally agreed legal definition of sexual violence, which is mentioned neither in the
CRC nor in the OPSC,* it is important to note that Article 7 of the Rome Statute of the International Criminal
Court includes among crimes against humanity “rape, sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilization, or any other form of sexual violence of comparable gravity” (when committed as part of a
widespread or systematic attack directed against any civilian population, with knowledge of the attack).s®

In a report to the Security Council, the UN Secretary-General states, “Under international law, sexual violence is not
synonymous with rape. The statutes and the case law of the International Tribunals for the Former Yugoslavia and
Rwanda and the Special Court for Sierra Leone, and the Elements of Crimes of the International Criminal Court, define
sexual violence to also encompass sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization and
any other form of sexual violence of comparable gravity, which may, depending on the circumstances, include
situations of indecent assault, trafficking, inappropriate medical examinations and strip searches.”® The
disaggregation of sexual violence offences into the categories listed above permits a more focused approach to
prevention.®

The notion of “sexual violence” is more and more often used as an umbrella term that includes sexual
exploitation and sexual abuse.®® This is in line with the abovementioned CRC Committee General
Comment No. 13, which clearly states that violence against children can be both physical and mental, and
that the latter includes “psychological maltreatment, mental abuse, verbal abuse and emotional abuse or
neglect”.s* A similar approach can be found in the Sustainable Development Goals adopted by the UNGA
in September 2015,% which include sexual exploitation as a form of violence. The implementation of the
2030 Agenda for Sustainable Developmententails monitoring progress onboth the elimination of all forms
of violence against women and girls (Target 5.2)% and the elimination of all forms of violence against
children (Target 16.2).%Moreover, the increasing attention paid to sexual violence against girls is reflected
in the data collected at national level. The World’s Women, Trends and Statistics Report 2015 prepared
by the UN Statistics Division® contains data on sexual violence against women and girls and, building on
the 1993 UN Declaration on Violence against Women, defines sexual violence as “any sort of harmful or
unwanted sexual behaviour that is imposed on someone. It includes acts of abusive sexual contact, forced



engagement in sexual acts, attempted or completed sexual acts with a woman without her consent, sexual
harassment, verbal abuse and threats of a sexual nature, exposure, unwanted touching, and incest”.

The increased use of the term “violence”, in particular when used to refer to sexual exploitation and sexual
abuse, has given rise to concern with regard to the focus that this term may draw to acts of commission, with
the risk of making acts of omission (e.g. neglect/lack of supervision/lack of parental care leading to children’s
vulnerability to sexual abuse/exploitation) less visible. This is also something that has been underlined in the
field of gender-based violence, where the attention is often drawn to those who “commit” violence, leaving
unattended the fact that violence can be as much a result of “omission” as of “commission”.¢” With regard to
children, the CRC Committee, the European Court of Human Rights, and the Inter-American Court of Human
Rights have all been clear on the fact that violence against children includes failure to protect children from
danger or harm and that it is the duty of the state to do so (positive obligations).®

“Sexual violence” has become an important term in programming and policy-making, and is increasingly
found in public discourse. When interpreted broadly, it has the advantage of being an all-encompassing term
including all degrees of violence and all forms of suffering inflicted (physical, psychological, or sexual) as well
as all kinds of acts (through contact, without contact, by omission). It is important for policy-makers and
legislators to, on the one hand, pursue an integrated approach to the protection of children from all violations
of their human dignity and sexual integrity and, on the other hand, to monitor and act to prevent and
respond to new forms of sexual violence and to adopt all necessary measures to ensure children’s effective
protection,includingprovidingappropriate referral mechanisms.®

With regard to children, the terms “sexual abuse” and “sexual exploitation” are, as the following sections will
show more in detail, firmly established in international law and remain key when addressing violations of
children’s rights that are of a sexual nature. In many domestic legal systems,” as well as within EU law, the use
of violence can represent an aggravating factor in a sexual crime against a child.

Lastly, sexual violence may constitute a form of torture or other cruel, inhuman, or degrading treatment or
punishment under certain circumstances. The UN Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment sets forth that “[tJorture’ means any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third
person information or a confession, punishing him for an act he or a third person has committed or is suspected of
having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity.””? The UN Committee against Torture has stated that it views
“sexual violence and trafficking as gender-based acts of torture and within the purview of the Committee”,”?and has
repeatedly linked sexual violence to torture.” A similar approach can be found within the Inter-American
Commission on Human Rights, which has admitted and opened a hearing on the reports of sexual torture of women
in Mexico, promising also to continue with the theme.” Furthermore, the UN Human Rights Committee established
under the International Covenant on Civil and Political Rights’® recognises that sexual violence and abuse may
constitute a form of torture or cruel, inhuman, or degrading treatment.”” The Covenant deliberately refrains from
elaborating an explicit definition of torture, on the basis that the nature, purpose, and severity of an act—not a pre-
existing list of offences or crimes—should determine whether it is torture.” In all circumstances, the State is
obligated to take measures to protect children from any form of sexual violence or abuse, whether perpetrated by
persons acting in an official capacity, outside their official capacity, or in a private capacity.”

Conclusion: Sexual violence against children encompasses both sexual exploitation and sexual abuse of children and
can be used as an umbrella term to refer jointly to these phenomena, both with regard to acts of commission and
omission and associated to physical and psychological violence. At the same time, within this broader framework it
is important also to maintain a more narrow focus on different specific manifestations of sexual violence against
children in order to develop precise protection and prevention strategies as well as case-specific responses to child
victims. From a child rights perspective, what matters is that the protection granted or sought through both
legislation and policies be as broad and effective as possible, leaving no room for loopholes and securing all
children’s protection and freedom from harm.

40 “States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental
violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or
any other person who has the care of the child.”

41 Council of Europe, “Convention on Preventing and Combating Violence against Women and Domestic Violence”, CETS No. 210, adopted in Istanbul, 11 May
2014 http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210

42 March 2010 http://daccess-dds-ny.un.org/doc/UNDOC/LTD/G10/123/83/PDF/G1012383.pdf?OpenElement

43 Adopted 19 December 2011 http://www.un.org/en/ga/search/view_doc.asp?symbol=%20A/RES/66/140
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45 CRC Committee, General Comment No. 13, paragraph 25.

46 ASEAN, “Declaration on the Elimination of Violence against Women and Elimination of Violence against Children in ASEAN”, adopted at the 23rd Summit, 9
October.

47 See Oxford Advanced Learner’s Dictionary, origin of the word “violent”.

48 Cambridge Advanced Learner’s Dictionary and Thesaurus.
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50 See, for instance, E. Krug et al., (eds), World Report on Violence and Health, Geneva, World Health Organization, 2002, Chapter 6, p. 149, where it is
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throughout the State party, the Committee is concerned that there are only a small number of complaints, investigations and prosecutions of acts of domestic
violence and violence against women, including marital rape.” More recently, its Concluding observations on the initial report of Iraq (11-12 August 2015), the
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31). It is equally concerned by reports of sexual violence committed by members of the Iragi army and militias on all sides of the conflict. The Committee is further
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76 The UN Human Rights Committee is the treaty-monitoring body for the UN International Covenant on Civil and Politi- cal Rights established under Article 28 of
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U.N.T.S 1057.
77 See for instance, the following Concluding Observations by the Human Rights Committee: Cabo Verde, UN Doc. CCPR/C/CPV/CO/1; Honduras, UN Doc.
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